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NEGLIGENCE 





The manufac- 


turer of an article not inher- 


entls 
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dangerous, but which 
become dangerous when 


put to its intended use, owes 
to the public the duty of using 


reasonable diligence to see that 


it is reasonably fit for the pur- 
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—The 


owed 
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for which it is intended. 
manufacturer’s duty is 
to those lawfully using 
irticle for the purpose for 
h it is manufactured and 


those whom he should ex- 





to be in the vicinity of its 
ible use. 





ted from an Bs. by 
J.S.C., rendered June 22, 
Appellate Div Okken v. 
For appellants fae 1u1 
erg (Joseph V. Fumagalli, 
loward Stern on the biel ) 


pondent 








C. Stalter, atty 
was brought ecove! 
ries sustained by the in- 
aintiff. A motion to dis- 
1ade at the end of n- 
ening was granted and 
appeals 
tiff’s counsel in his open- 


1 that on Sept 14. 1951 
intiff father accompanied 
13-month old son, entere 

to purcha tt 
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been it of 
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stool had 


it’s control for ¢ 
The lapse of time is a 
be considered the 
of negligence But 


in effect stat- 
constru 


$s opening 
defective 





stool liable to S¢ 
ime and that it 
ipse because of th - 
construction. tiff 





lave been 
lis proofs 
ligently manu 

such negligence was 
imate cause of the in- 


permitte 
that 


the st 








ant cites the rule that 
a party to a contract 
rivity, cannot sue for a 
f duty arising from the 


contract and also argues that 
the infant plaintiff, as a mere 
licensee accompanying a patron, 


had no right to use the stool and 
no cause of action. However. 
these rules do not apply to a 
manufacturer, whose duty is to 
the public. The duty of the man- 
ufacturer is owed to those who 


lawfully use the article for the 
purpose for which it was in- 
tended and to those whom the 
Supplier should expect to be in 
the vicinity of its probable use. 
Reversed and remanded. 


Chattel Mortgage Laws 
Amended 


Driscoll on July 6 
law Chapter 214 of 
1953 which material- 
and alters the require- 
to affidavits of consid- 
and recording of chattel 
mortgages. The new law, which 
becomes effective on August 6th. 
reads as follows: 

n Act Concerning Chattel 
2es, and Amending Sections 
34 46:5 28- -5 and 46:28-10 
Revised Statutes. 


Governor 
signed into 
the Laws of 
ly amends 
m ents 
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1. Section 46:28-4 of the Re- 
vised Statutes is amended to read 
as follows 

hattel mortgage 

intended to oper- 

a ge of goods ar id 
( recorded, unle 

hereof shall be 

S knowledg yy proved as 

is or conve s of real es- 

tat a ) Dé W- 
¢  € r al ess 
S al re yr en- 

: n affidavit o1 

firm: yn. ix ! substantia 
I itl mort- 
S bee epte l oo 
} , ent of the 
tgagee to hin } id or 
og Orige yr.’ 
I iffida iffirma tion shal 
ma scribed by the 
Dy tn cent or 
tor! I yrigagee and 
if S mor in one mort- 
¢ ragees or 
» ! cent r attorne I 
Continu mn page 3, col. 3 





'ewyers' Taxes Discussed 
At Judicial Conference 





A joint session of Federal 
1 S d Government attor- 
sd ssed tl ; of 
S yme taxes K— 
! annual on of 
e Uni States Th ial 

( l Atlantic Cit 
A it 180 delegates took part 
in t GiSCusslo of taxes, social 
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to pass 
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i Morrill, 
y, introduced 


“personal 


a Paterson 
a resolution 
attacks 








yr dges whose decisions run 
inter to the political, social or 
ynomic attitudes of any par- 
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es adopted 
animously 

Chief Justi 


group.” The 
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person 






ice John Biggs,’ pre- 
Y judge of the circuit, de- 
od that “an emergency” 

among Federal courts in 
tern Pennsylvania. 

Federal judges in the western 
Pennsylvania district are handl- 
ing only criminal cases,’ Biggs 
said, ‘and it may be early 1955 
before the tremendous backlog 
cases is eased.” 
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Construction of AmBar 
Center Starts This Week 


Contract Let for Approximately 


$150,000 To General 
Contractor 





The American Bar Foundation 





announced today the award of a 
contract to the Turner Con- 
struction Co., of Chicago and 





New Y for the construction 
of the new American Bar Cen- 
ter in Chicago 

he T r firm was the low- 
est of s bidders on the three 
story lim estone structure to be 


60th 
University and 
nues opposite tl 
Chicago midway 
veneral ntr 
mately $1,500,000 
Bar Center, in 
and beginning 
has been est 
000. 


St. between 
Woodlawn ave- 
1e University of 
Its bid for the 
Was approxi- 
The cost of the 
‘luding equipment 
operating costs, 
imated at $2,000,- 





Disciplinary 


By Joseph Weintraub 


In the last few years, the sub- 
ject of professional ethics has 
become a matter of paramount 
concern to the Bar. Our Supreme 
Court has entered fields there- 


tofore untouched and its deci- 
sions there, as well as in trodden 
areas, have evoked speculation 
as to what practices, at one time 
taken to be proper, may now 
oring disbarment. A result of 


these developments is a resent- 
ment, muffled in its expression, 
but decided and mounting in in- 
tensity. This resentment is un- 
fortunate because, like most feel- 
ings, it not easily contained 
and may spill into areas in which 
the Court should receive the full 
support of the Bar. 

We doubt that any group, pro- 
fessional or other, can claim 
a higher standard of actual per- 


is 







































































Actual struction is sched- formance than the Bar. We who 
uled to begin July 15, and the deal daily with members of our 
new building is to be completed profession are justly proud and 
within a year. Tentative plans are not deluded by that carica- 
are to dedicate the Center in ture of a lawyer which seems so 
connect the 1954 annual essential to literary success. 
meeting of the American Bar That is not to say that perfec- 
Association to be held in Chic- tion is already ours, nor that any 
ago. change in standards should auto- 

‘Semen Court Splits on Discovery in 
Criminal Matters 

The N Jersey Supreme ' dealing with discovery and in- 
Court b o three vote, Sspection in criminal matters to 
revers Court Judge | b 3:5-11 in the re- 
Sp nied a de-. Vis ( tules to be effecti 
endal September 9th, 1953 

is 1 The Court split, however, ) 

uken b é he right to inspect statements 
ind ion « he made by defendant The 
Pros 1 Majority, 1 an Opinion | he 

: Chief Justice, held th her 

Phi ; naicved no andsolute rig! to such ir - 
or fir C on Oc any ‘ f ; 
195 I ne r in- Ol sa ne hae 5 Ol N) 

inspection is for the disc 
” oY assigned of the trial court, that ev 
counsel MO, 1903. THE! oe te comatitutionn vented 

r rre Au- ,; 

; 10! alroraea aqaetle S 1 
ae ee he afeguards applied in Me 

ate Ss v Je ‘i to he l € yi yt 5 I 

ana because oO he a er of 
securec nou ol wen | , 1 
peo 4 peti Ary DY : endal S and DV 

others induced by or behalf 

Co yy an order of defendant. the 4 
pern n of i ould not be exercised merely 

) SS101 »f Hbecause the State will not be 
he pro he alterna- prejudiced, but should be exer- 
ive fort itnesses cised only where the interests 
or the S an or- Of justice so require—where the 

amination of defendant produces such fact 
I Judge or compete nt \ 
first part sustain is 

but granted good cause 

inspectio nt’s con- the court’s 
fessio1 n vi of majority | d 
he length lid io and hence the order 
prosecutor | had to inspection of the or - 
his investig ; reversed. The majority 
sence of any that this ruling will 
ary. ex be incorporated in Rule 
sion p) 
counseé re]uaice The minority, in an opinion by 
the Sta Justice Brennan, hold that the 
should be fea perjury is an old witchcry 
fendant’s which has been heretofore re- 
they neede ed: that it is contrary to the 
they re theory of liberal discovery which 
disclosed by their we have been advancing so 
and because ; _could advantageously the past 5 years; 
not remember what Was In tne that it must be remembered that 


statement. 


Both the majority 
minority agreed 
was not entitled to 
tion of the stat 
by persons other 
fendant. The rulir 
was that stat 
work product of 
and hence 
of discovery 
actions could n 
inspection or dis by the 
adversary. The majority further 
indicated that this holding will 
be incorporated a new rule 


and the 
defendant 
an examina- 
nents signed | 
than the de- 
this point 
ts were the 
prosecutor 
the rules 
to civil 
subject to 


ila 
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under 
applicable 
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in 
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interested in 
protecting the innocent as in 
yunishing the guilty; that the 
majority de cision cancels the ad- 
vance in liberality made in State 
. Cicenia; that vastice demands 
that a defendant be afforded the 
right to inspect his confession 
where as here the State would 
not be prejudiced thereby and 
the defendant shows reasonable 
erounds for asking it, and that 
Judge Speakman did not abuse 
his discretion. 
State v Tune. 
No. A-147-52 


equally 


society is 


Supreme Court. 


Proceedings 


matically be resisted. Rather we 
mean that changes should be 
carefully weighed in the light 
of the true record of past per- 
formance, and innovations 
should be measured against real- 
ities, lest we adopt an ideal so 
removed therefrom that we 
pretend to be what we are not 


and cannot be. Concepts which 
are unworkable defeat them- 
selves and breed a _ cynicism 


which may menace other stand- 


ards which formerly were fully 
honored. 

The fact is that there is al- 
ready a full-blown uncertainty 


as to what may or may not be 
done. Some recent expressions in 
the field of foreign divorces have 
left the Bar at sea as to the 
ethical principles which control, 
and it is fair to suspect that the 
resultant fear has substantially 
impaired public recourse to sound 


and responsible legal advice in 
such matters. The Court’s de- 


parture from prior practices has 
generated the thought, for ex- 
ample, that mere negligence 
may warrant discipline, and quite 
a dis- 

















recently a prosecutor in 
ciplinary proceeding projected 
before the Court the proposition 
that the canons of ethics them- 
selves do not exhaust propriety 
and that somewhere’ within 
their apparent reach a nebulous 
public policy should be held to 
nake unethical what a canon on 
its lace approves. 

The soundness of the new con- 
cepts or of tl 1ew applications 
of old oncepts, if such they 
should b is itse an area of 
omplaint of the Bar. But the 
najo compi i1int is addressed 
Ot] echnique whereby the 
ne tandards are evolved, for 
here the Cou has moved, not 
ry icit and clear r for 

ire conduc it by re pec- 
t f ( t1o1 Th yrocess 

t yl} Bes! I 5 out Olle 

) I put ¢ et ot 
is] ision, in n 

t proce l 11 decision 
osters uncel! ind fear, be- 
cause a 11Ca opinion Ss con- 
fined to precise fact rare 
has the breadth, euid- 
ance of a legislativ 

The recent opinion in the 
Rothman matter illustrates the 
weaknesses of the present ap- 
proach. By a 4 to 3 vote, a “se- 
vere reprimand” ¥ imposed 
Involved were the 27th Canon, 

hich declares it to be unprofes- 

or to solicit pro onal em- 


the 35th Canon which 


s1onal 











tnat protes serv- 

awyer should not be 

r exploited by any 

lay yersonal or corpo- 
h rvenes between 

ind la *- and the 47th 
Canon which provides that no 
lawyer shall permit his es- 
sional services, or his name, to 
be used in aid of. or to make 
possible, the unauthorized prac- 
tice of law by any lay agency. 
personal or corporate. The 


majority opinion concludes that 
the aggregated facts clearly show 
a violation of each of the Canons. 
The dissenting opinion, confin- 


ing itself to the final factual 
situation, finds no violation of 
any of them. 


We cannot narrate the entire 
factual story within the confines 
of these columns. Beyond stating 
that the matter stemmed from 
the exploitation of a mortgage 
loan business by a corporation 
owned by lawyers, and that the 
legal business involved was only 
that legal work on behalf of 


(Continued on page 5, col. 1) 
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DIGESTS OF RECENT OPINIONS 














































































REAL PROPERTY — An agree- 
ment of a grantor to complete 





U.S. District Court Decisions ' 


















































































CRIMINAL LAW — EVIDENCE— car in which they were cruising | an unfinished building on the ; é ld: But f re : 
i i 1] hi . : : Id: But for the fact thar tp 
An unresponsive answer which and called to him, but he ound premises to be conveyed is so — ro — — ere Pec ah Soi we eae 
injects inadmissible testimony away. The officers gave chase -ollate ~onvev- taintiir applies tor ieave to complaint Was 11/eq 
“a —— : eC away.” 1€ om ers gave a | far collateral to the convey appeal in forma pauperis. De- March 15, 1953, the indi 
iscrediting and prejudicial to and caught defendant less than; ance as not to be merged in ©: eS eas BR Oa key Seng ee 
the defendant may be ground half a block away and he then| the deed. nr , Reese. On Tee Grounds | SOs ake een maree 
for a mistrial and at the least had in his possession evidence of} An agreement to convey is ieee Lo degcsahiar stg — eigen peg? —— xyes ss — 
should be withdrawn from the bookmaking. | merged in and terminated by ee be nat Acai bp — inte oe , 
ury’s consideration by app o- cross examination, one of > i : | Of a house in Brooklyn, and that to unless it charges 
J lig news = p ta Toss examination, one of| the de ed except as to collater utatill’s athuteus mas the Gane] oManics suentienead a 
priate instruction from the the officers was asked where he al and independent covenants pakeie: at : é 
: : Eis A : : ; n a contingency basis and is 
i a had last “testified as a so-ca wank not relating to title, possession ~ °° sekaalae eae ae. as e 
—Flight raises no presumption expert” and he answered, “It or quantity of land or emble- ~~ eae eat Lae Son aes : 
‘ saps : | . ’ wnd is not a naun 
of guilt—it is merely a circeum- may have been in D’Amato’ ments. ee ey eee ; 
stance which may show con- (defendant) last case”. Defen- | —Acceptance without protest of a sam It app care 
sciousness of guilt and which dant’s counsel moved for a mis-. building erected under a con- © > 908 *PCome, 
may be considered by the jury tri: he court denied. | tract bars recovery for anv : 2 a oa 
with all other facts and cir- [In irge to the jur 1; known or discoverabie defects )° if aye Ren x The ieee ae 
cumstances. ourt said the defenda -| or deviations from the con- Prat ae ee Soe coe. Vat ean 
; i i; 1e funds for appeal, plain- ing evade i1 
Digested from an opinion by ninz away from tract but does not bar recovery | *. saat ae Rare ee 2 
Freund, S.J.A.D., rendered June known in as | for latent defects or deviations ~~ .".~ a tay sain page <n on 
19, 1953. Appellate Div. State v. | carr M it a | subsequently discovered or dis- 2 © U SCA : 13 we 
} { ‘ | ¢ ° <0 » £ , a SO ai 
D’Amato. For appellant—Abra-. sun on of gui coverable if seasonable notice : ee ; ; eeet 
} +} Qn) Faw f si es ° n¢ eq re Dp O I Na mM on 
ham J. Slurzbe (Solomon & iheretore for | thereof is given. : “SEM : ; 7 he a oa 
Miller, atty: For respondent— wheth e defe attem D from an on bi ae : Sea tay Yat ate Tas 3 pe 
Cec T. Woolsey (Frederick T. ed to flee, and O hi “¢ Sta ! J.A.D ‘end Ju “ie ao ¢ ceepigots * nee ie j “a 
La k Pros und William a, O’- tion ha to ¢ ui or inn ( 99 1953 AD l Div no S ineé é ne Poses lp Y h a 
ait \ V WleENSK ror appeian ~ S the te yf pub fe) compial: 
lie fe t was convicted ol rey ol ne O! are -| Rdx A Lex (‘Levy & Lev : : asan ee eae M 
eosin g. The State’s case ser iS erro! ittys se Gam ) lente Jol : 4 was : pos ted y We coand 
rested on the testimony of three ite id: While le q F. Crane (Irvi R Za er | de erg igen sls — 
police office rs hoes testified ae asked by defendant's ns Irvi L] Ga of unse] } a A 
they saw defendar come out ol the at i yt ¢ yNSsiv a) 1 13 195] - fF rer 
a store hat the stopped the -<nq ; ‘we heen antic , ; Eagiere ia a , shes New U.S. Court Ro ms 
a et Sie 5 i AIS cosine gps: sia ” ‘ state te il el i = ¢ Singze : +9752 =s = 
; ‘ ya te rh \ led t | oO pat A ; ae ke Ye Feature Woo 
ee eee pode hee form of July 6, 1933 Paneling 
ah ae eget, 5 pee fs : aes©- Indictments—Criminal Law : Ac. eee 
re ; 4 yY nee ) oO AT : 1 1953 ry Ss WAS INGTON, D. ¢ 
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DIGESTS OF RECENT OPINIONS 


INSURANCE — An agreement by Defendant argues the alleged 
Q a broker to secure or effect in- agreement sued on is one for in- 
surance for another is not surance or indemnity and hence 
within the statute of frauds void as against public policy as 
Qe and is not an agreement of in- defendant was not authorized to 


surance or indemnity. Write insurance; that the agree- 
—An agreement by a broker to ment alleged is within the stat- 


effect insurance for another ute of frauds and void because it 


imposes a duty on the broker is not in writing. and that the 


to exercise customary skill and court erred in finding defendant 


diligence to effect such insur- had entered into an absolute 
ement or had breached his 


ance, and the duty to give no- agzre 
tice of his failure to do so agreement. 


. where he cannot effect the in- Held: The court found as a 


surance; failure to discharge fact that 
this duty renders him liable in was to 
damages for any loss not ex- than an agreeme 
ceeding the amount of insur- cyre insurance and that defen- 
ance he was employed to effect. Gant had breached his agree- 
—Payment of the premium is ment. 
not 2 prerequisite to a binding the proofs and the complaint 
agreement by a broker to pro- Wh ; ’ 
cure insurance. 
Dig sted from an opini 
twood, S.J.A.D., ret iJune f 
1993. Appellate Div. Marano from. Liability is on t 
Sabdio. For respon 1 i } 
Auerbach. For appellant goent of 


S agreement 


Aafona + 
Geieimadall 


t to tr 


try to se- 


to do so, he is liable 





undertakes to act as the 











n 12 of the insured in negotiat- 
Jon. J. Corcoran, Ji ing a policy and thereby owes his 
On Nov. 28, 1951 plaintiff pur- principal the duty of exercising 
jase «a tavern and submitted reasonable skill and diligence in 
IS ndant, an insurance bro- effecting the insurance aes 
policies whi been he fails to exercise the customar 
by the former owner re- skill and care generally used by 
esting defendant to cover the brokers, such neglect or breach 
ith like insurance, and of duty renders him liable in 
ully the renin ry insur- damages not exceeding the 
-laintiff testified that de- amount of the insurance he was 
responds ve You’! ‘Ov- employed to effect. The payment 








Plaintiff further testified of the premium is not necessary 
Dec. 9 she received and to the validity of the agreement 
the plate glass and lia- broker to procure insur- 

olicies from f I Where under- 

ed about the robbery pol- takes to effect -e In ac- 
hat lant f ordance witl *tions, he 
re 1S € ) oO give no- 





yverec yi- ne even 
not I ire such in- 
pany at re- 

1erefor re 4 lent was not an en- 

e pol ed defendant to per- 

t further testif ire or indemnify 
oss was sustai yn p an agreement to 
1952 and was reported negotiate the insurance for the 
lant who thereupon pre- plaintiff. Hence it is not viola- 


proof of loss 





secure insurance Father 


Such finding was within 


re a broker undertakes to 


insurance for another 


rm. It tive of the Statute of Frauds.| 


eloped that defendant Having failed to perform, he| 
secured any burglary breached his agreement. 

for plaintiff. Plaintiff The court found. as it could 

yn instituted this action on the proofs, that defendant} 

r azes and had judgment. undertook to effect the insur- 

nt appeals. Defendant’s ance, that he assured plaintiff 

1y was that he told plain- she was “covered”: that he fail- 


would be ed to notify plaintiff that he 

ih”. that he tried unsuccess- not obtain the insurance, 

place it, that he was and that he lulled plaintiff into 

iid any premium for the believing she was insured. There- 

ind that he did not make fore he breached his agreement 
proof of loss Affirmed 


burglary po 














Investment Assistance 


Attornevs faced with investment 
problems, for themselves and their 
clients, frequently use the Investment 
Advisory Service of National State 
Bank of Newark 





Specific recommendations on se- 
curity transactions and custodian 
service are available for a single, 
moderate fee. 


THE NATIONAL STATE BANK 


810 BROAD STREET, NEWARK 1, N. J. 
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Chattel Mortgage Law | 


(Continued from page 1) 


agents or attorneys, of any or all} LOS ANGELES (ACCN)—Plac- | the books of account and record 


such mor — 


2. Section 
vised sate 


eS 


| Court Refuses To Appoint Receiver For 
Law Firm 


Nng~a law partnership under the covering the matters which were 


6:28-5 of the Re-| control of a receiver was recent-|subject to the order and all 


1S 


read as follows: 


46:28-5. Exe 
provided by 
and 46:28-14 o 


ed to operate 


goods 








ept 


sections 


f thi 


aS a 


tels, 


amended 


to|ly held improper in Superior |members of the former firm were 


court here by Judge J. T. B.| affected by the ruling. All mem- 


as otherwise | Warne in a suit concerning the bers of the former firm were en- 


46:28-5.1| dissolution of the former law joined from disposing of any law 


Ss Title, every} firm of Brand, Rosenthal, Nor- books, files or records without 
mortgage or conveyance intend-|tcn and Miller. Former Judge consent of the court. 


mortgage 


of |Edward R. Brand petitioned for Brand in his suit has charged 


which shall|appointment of a receiver pend- wrongful ouster from the firm, 
im-|ing trial of his suit for damages and defendants Jerome B. Ro- 
d be followedjand an accounting. senthal and Samuel P. Norton 
d continued Stating that in his opinion a have cross-complained for dam- 
the |} receiver could not be appointed ages and an accounting. The 


anied by an 


ssession of 


not é 

mediate delivery an 
by an actual an 
change l pe 
thines mortgaged, 
solutely void as 


creditors 
as agall 


shall be 
against 


mortgagor, 


sequel 
and mortgagee 


unless the mort 


S In 


sage, 


good f 





ab-}to take charge of a law firm, other member of the former 
the | Judge Warne said: partnership is Herbert S. Miller 
and} “A client goes to a lawyer in Seven Superior judges disqual- 
1t purchasers | confidence. To place a receiver to ified themselves from hearing 


aith, | t 
having an-|firm would be a violation of the the matter was finally transfer- 


ake charge and manage the the receiverhip proceeding and 


nexed thereto or endorsed there- | clients’ privacy rights.” red to Judge. Warne, whose home 
on an affidavit or affirmation,| Receiver R. E. Allen was ap- is Tuolumne county. He has been 
made and subscribed as provided | pointed, however, to take charge sitting in Los Angeles courts on 
by section 46:28-4 of this Title,|of all money which has been col- periodic assignments for the 
is recor »dged for record| lected by any members of the past 25 years. 

as provided by section 46:28-7| former firm for legal services Former Judge Brand is repre- 
of this Title. A mortgage shall be that accrued prior to dissolution | sented by Knight, Gitelson, Ash- 
deemed be recorded or lodged|on last Feb. 23. ton & Hagenbaugh by Sigurd 
for record immediately within} Judge Warne also appointed a Murphy; Rosenthal and Norton 
the meani! yf this section, if! receiver over money which has are represented by Leonard 
such mortgage is recorded or;been collected or will be paid Horwin;and Miller is represent- 
lodged for record before the end covering all other business ven- ed by Newlin, Holley, Tackabury 


of the fifth 
day when 
recordings 
busness, next f 
when the mo! 
and the effect « 


or lodging for record shall be as 
46 :28-10 


provided b 
this Titl 


y. excluding 


4 


tgage 


tion 


ficer is closed 
ollowing the day | Inc.. in connection with distri- 
is executed, | bution of some foreign motion 
f such recording | pictures. 


3. Section 46:28-10 of the 
amended 


vised Statute 
read as 


46:28-1 E\ 


fore th I 
following t 


Sage Is 


il 


lattel m 
to the 
pter, is 
record 


ifth day n 


any | tures carried on by the law part- & Johnston by Willis E. Urick. 
rf = county | nership. The firm was receiving —- 
for} funds from Timely Enterprises Anseunsonents 


Re-| 
to} 


ort- 


pro- 


re- 
be- 
1ext 


when the mort 


ex 


‘cluding 


any 





EVIDENCE — 
sumption is 
establish the 


TRIA 


not 


presumed 


L — A pre- 


evidence 


to 


fact 


and hence is not to be consid- 


ered by the j 


ury,; 


it is me 


rely 


a rule of evidence for the trial. 
—The presumption 
cide goes out of the case when 
the case is given to the jury 
and is not to be considered by 


them. 
Digested 
Proctor, J.S.C 


1953. Appel Div. Flanagan v. 
Equitable Life For appellant— 
John T. Keefe. For respondent— 
Arthur J. Blake (Emory, Langan) 
& Lamb, attys 

Plaintiff ased was killed 
bv a train. Defendant insurance 
company paid single indemnity 
to plaintiff under a policy which 


it had issued but 
indemnity clain 


was by suicide 
dental mea 
ing the dea 
means instit 


double indemnit} 


for defendant 


peals. 
Plaintiff 
court’ S charge 


umption ag 
of the case 
given to the 
verdict was ag 
of the eviden 

— A pre 
idence. It is 
that alte im 
9 take the 
it is not eviden 
considered as 
in reaching a 
sumption again 
evidence and 
for the jury 
was no err 
charge. 

The eviden 
of divergent 


cause of the 


the jury was ent 
own conclusions 


said the verdict 
eight of the 
Affirmed 


lec 


against sui- 


pinion 


iered June 


lined dot 
the de 


by 
22, 


ible 
ath 


not by acci- 


Plaintiff assert- 


cider 


lis suit for 


ital 
the 


The jury found 
plaintiff ap- 
error in the 

hat the pre- 
licide was out 
the case was 

that the 





the weight 


n is not 


1 to m 


e 


ake 


“OOI necessary 


by the j 


iry but 


cannot 


be 


ury 


The pre- 


de ic 


llciae 15 


santivu } 
fUOCLiviy 15 


nsider. There 


It 


not 
not 


tne courts 


suscep 
“eS aS to 
mishap 


to draw 


sannot 
against 


tible 


the 
and 


be 
the 


of | ceiver at all times have access to 


its | 


Henry A. Kaplan and Morton 
M. Poznak have formed a part- 
nership for the practice of law 
under the name of Kaplan & 
EE - _ == Poznak with offices at 1060 Broad 
|day when the office of the county St., Newark 
}recording officer is closed for 
| business, shall be valid against} Felix Bigotto has moved his 


the creditors of the mortgagor, | Offices to 1 Foye Pl., Jersey City, 
from the time of the execution, where he will continue the gen- 
effect as if the mortgage had to = =e 
been recorded or lodged for re- 
cution of the mortgage; and shall bi I | ! I E 
be valid against subsequent pur- eee 
chasers and mortgagees from the % 
the lodging thereof for record: ER ‘ iC RD 
and, if the mortgage is recorded 
end of the fifth day, it shall be LARGEST TITLE PLANTS IN THE STATE 
lid against the creditors of 
sequent purchasers and mort- 
gagees, from the time of the re- 
thereof for record, and any 
mortgage so recorded or lodged NEw JERSEY REALTY 
| the same shall be canceled of re- TITLE INSURANCE Co. 
cord in the manner prescribed 
4. This act shall take effect TRENTON * HACKENSACK 
thirty days after the date of its NEW BRUNSWICK 


of such mortgage, with the same eral | ad actice of the law 
cord immediately after the exe- 

time of the recording thereof or 

or lodged for record after the Exclusively 
the mortgagor, and against sub- 

cording thereof, or the lodging 

for record shall be valid until 

by section 46:28-1 of this Title. NEWARK 
approval. 


i; The court ordered that the re- 




















TRIPLE PROTECTION 


..- Loss of Income 


* Professional Disability Plan—- 
$450,000.00 paid in claims 
to attorneys 


... Loss of Life 


* Group Life Plan— 
for attorneys and their empicye«- 
$158,000.00 paid in claims 


. Liability 
Protective Insurance— 


against professional errass 


* NON-CANCELLABLE 


The only Group Plans approved by the 
New Jersey State Bar Assecietion 


JOHN A. COUCH, JR., & COMPAMY 
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A Landmark In Effective Law Enforcement 





The opinion of Chief Justice Vanderbilt in State vs. Maiez 
decided Jun2 25, 1953, holding constitutional the downer: cia 
of the offense of simple assault and battery to a disorderly per- | 
sons act, constitutes a landmark in the administration of crim- 


ina! .aw in our State. It places the stamp of judicia] — 
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| Attorney General’ 's Opinion 


FORMAL OPINION 1953—No. 27. 
| Colonel Russell A. Snook 

Superintendent, Division of State 
! Police 
| You 


| have requested our opin- 


ion as to whether a municipal- 
ity of this State may enact or 
enforce an ordinance which (a) 


dealer in liquefied 
required to obtain 


;compels a 
oetroleum gas, 


ja State license, to also secure 
;from the municipality a permit 
to transport, use or store such 


(bd) limits 


to 100 gal- 


commodity, 


and 
domestic installations 


| Jons water capacity and indus- 
| trial installations to 500 gallons 
j water capacity 

| n my opinion, neither of such 
| 


provisions is valid, because each 
|is in conflict with Chapter 139, 
| Laws of 1950 and with the rules 
}and reg Zulations of the Division 
iOf Ste Police issued pursuant 
tne 


J 
te 
theret 

authorizes the 
promulgate and 
; setting forth 
standards 
construc- 


! 

} The statute 
z| tate Police to 
enforce regulati 
minimum 


coverlr 





design, 

















upon an integral phase of the painstaking work of the Legisla- | tion, location, installation and 
ture of 1951 in revising the entire body of our criminal law operation Of equipment tor stor- 
ing, nandl ing anda transporting 
The groundwork for legislative action was laid in the re-|]py motor vehicle and_ utilizing 
port of the Committee on Improving the Administration of Crim- liquefied petroleum gas. The 
inal Justice whose recommendations were debated in the Judi-|statute further provides that said 
cial Conference and were the subject of a study by the Sub-|reguiations shal] be such as are 
committee on the Revision of Criminal Laws which reported to | reasonab] y necessary for the pro- 
the Advisory Committee on Revision of Statutes created by L.| tection of the health. welfare and 
1950, €. 171. The vital problem which faced all of these bodies |safe:y of the public and persons 
was that the efficient administration of criminal justice was] usine such materials. and shall 
being impeded, if not defeated, by the inability of our grand | be in substantial ‘onformity with 
juries and iminal courts adequately to cope with the great] th enerally accepted stand- 
volume of minor offenses which, in large measure, were deésignat- of safety concerning the 
ed as misderieanors and accordingly triable only by jur pon | s f the Nation: | Board 
indictment. of rwriters shall be 
. : ee deen enerally accepted 
The bald fact which each of these bodies, and later the Leg-]... : 
islature, had to face was that although these offenses constitut- |” waiigia ae : 
d invasions of the rights of individual citizens who might be| S€CtlOn sé or tne act pro- 
iffecied thereby, busy grand juries considered them relativel) vic 
unimportant in comparison with such crimes as neues, robbery “No municipality or othe 
and rape Thus. in too many cases minor offenses went unredress- political subdivis ion shall adop 
ed through failure of the grand jury to indict. As the Chie f Jus- | r ce al ordinan 
tice speakin: for the majority of the court points out, there un-| regulation in conflict wi 
doubtedly was an “unwillingness of grand jurors to stigmatize ‘ovisions of this act 
their fellow «itizens as criminals for a slight offense.’’ The result | the regulations prot 
vas threefold: unfair treatment for the aggrieved citizen be- | r section two of 
cause the one who had invaded his right of personal security regulations of the State 
went unpunished; encouragement of continuing lawlessness on | Police provide for the issuance 
the part of the unpunished offender and many who witnessed | of permits by State officials for 
his flaunting of the law; and fear for personal safety as well as {the bulk transportation, hand- 
lack of respect for the law on the part of the vic of this] ling, utilization and storage of 
failu of the judicial process and of other peaceloving mem- } liqu fied petroleum gas, and 
bers of the community. F prohibit such operations without 
: : : , : J. 2 Bi baat of such permits 
his major defect in effective law enforcement clearly called culations do 








Furthermore, said re 
’ 




















for extensive correction designed to achieve, as the court put], . 5. 04, Ce aaa Sg 
St gra : i : 5 : wd --,._~ _ |not limit the capacity of domes- 
it, “the fundamental objectives of the law for the maintenance },; » tennctrial inekallahians 
er ee : 3 eee: wpe eh ( I ndustrial installations 
of »eace anc order.” The solution lay in re-evaluating a long], 1 : ES 
é sia hue . A : P . DL ne ao requir approval Oi 
list of relatively minor offenses for which there was to be pres- |.\. : : ¢ 9 
° . . ie le “ 4 oe ‘ a “a | atlons excess of 2.000 
ecribed a simp-ified procedure which would expedite law enforce- | well as certain fire 
244 ; . 1 ° 7 E ¢ +} : Son Bitricduia? = 5 is \ 4 Lada ai 
ment withor jeopardizing substant ia] rights of the individual | pro bins -eepasnben etn “al 
This would at once relieve grand jury calendars of the dead}; ie ; ao SEAW ] 
ee : lit ye = } ins ition exceeds 150,000 gal- 
weight of a great variety of cer offenses and leave these]),,.. 
. . : Se ~ | 4011S 
juries free < concentrate their effort in the field of major In adage Bhat Cth 
7 : a ; pag ‘ } F eRe eg cat Nn aeterm ynermer Clie 
rim‘inal law enforcement. The emerge ure went straight to the | 14 ary with the 
’ Bick , 9 ° = pULAiiiail Wilil ai 
lark in completely revising our criminal laws in 1951 St . vee irenee aes 
~ 4 iaW Ui 4Uilo ¢ as ) 
The argument in some quarters, from the very beginning | inv: it is import: to de- 
of this imporiant program in the reform of our criminal law, and | e¢ide whether the legislature in- 
the construction placed by the minority opinion of the court.| tended such law and regulations 
was that there were constitutional inhibitions to its complete |; bi municipal action 
realization, nam faye right to indictment by grand jury and |m tri » t] hat taken 
the right to tric jury. This contention has been completely | py the Sta The answer de- 
answered by the jority opinion. The court’s re-exan yends upon the nature. scope 
on historical grounds, of the treatment of minor offenses from j)and purpose of the State law 
the early days of the English justice of the peace to the exten- jas well as its relation to other 
Sive jurisdiction of our present-day municipal magistrate, demon- |] lation 
strates that the downgrading of petty offenses—in the instant In our opinion, the purpose of 
case, assault and battery—does not trespass upon constitutional Chapter 139 s to establish a 
guarantees, }uniform scheme of regulation of 
Of particular importance to a better understanding of the the liquefied petroleum gas in- 
true scope of our constitutional provisions relating to indictment |dustry throughout this State. 


analysis of the doctrine 
1878), viewed in the 
State, 41 N.J.L. 6 (Sup. 1879), affir 
1880). He finds that not only was the 
trine of the Anderson case not accepted by our former highest 
court, but examination of the cases in the court of last resort | s 
purporting to follow it demonsirates either that references to it | 
are dicta or that they present distinguishing factual stituations. lt 
fhe majority opinion finds nothing in the Anderson case which 
would preclude the exercise of summary jurisdiction in simple 
uit and battery cases under the Disorderly Persons Act. 
The decision in State vs. Maier holding N.J.S. 2A:170-26 con- 
stitutional will undoubtedly command national attention, par- 
ticvlerly of those leaders in the judicial reform and legislative 
Selds who have long sought an effective solvent for the clogging 
effect which the great mass of petty offenses have upon the 
jaw enforcement machinery. The decision establishes another 
milestone in the forward progress of judicial administration under 
our State Constitution of 1947. 


is the Chief Justice’s 


jury 
Anderson, 40 N.J.L. 224 (Sup Ct. 


and trial by 
of State vs. 
light of Meyer 


. med 42} 
NIL. 145 (BE. & A. 


doc- | 


+ 


aSSa 


| 
Moreover. 


i ture 


, tion and storage, 


the reference to the 
standards of the Na- 
tional Board of Fire Underwrit- 
indicates an intent to make 
a conform with 
safety standards and practices 
generally recognized throughout 
the United States. The legisla- 
appears to have contem- 
plated that the interests of the 
public in both safety and com- 
; merce would best be protected 
by a uniform set of regulations 
for all areas of this State, par- 


published 


ers 


sucn 


|; ticularly on such matters as per- 


mits for transportation, utiliza- 
and the capa- 
city of installations used by the 


industry. When, therefore, a 


State ee 








76 L. J. N. J. Index Page 24 °6 L. 
— -— — = 
| 
Ty . 
Voice of the Bar 
tion covering one of 

these matters has been promul- bear 
gated, more stringent municipal COMMENT AND CRITICISy nem 


ion of the matter 


precluded. 


regulat 


ic 
a5 


same 


As a general rule, an ordin- 
ance is deemed to be in conflict 
with a State law or regulation 


prohibits acts permitted 
McQuillan, Munici- 
pal Corporations (3d Ed.) Sec. 
15:20; 43 Corp. Jur. 217-218; 
Hudson and Manhattan Rail- 
road Co. v. Hoboken, 75 N.J.L. 
302: Pennsylvania Railroad Co. 
Jersey City, 84 716. 
Thus, in Strauss v. Bradley 
Beach, 117 N.J.L. 45, affirmed on 
opinion below, 118 N.J.L. 541, our 
courts held invalid an ordinance 
prohibiting all peddling within 
the borough so.far as.such 


in far 
ordinance was applied to a vet- 


when it 
by the State. 





eran holding a license to peddle 
under a State law. The opinion 
of Mr. Justice Lloyd in the Su- 
preme Court said 17 NJ.L. at 


46): 
“There 
the pu 


was tO Class 


p. 
no doubt we think 
of 


vet 


> Statutes. 
the 
body and to 
entitle them privilege of 
peddling throughout the state 

gardless the action 
unicl} whether such 


tlorm 


took a prohibitive 


ot 
It 


various 


rpose 


wars as 


a 





to a 


of n ol 





allties, 


action 


or a regulative form. The sta- 
tute is applicable to the state 
generally, making no excep- 


tions, and if in conflict with a 
municipal ordinance the latter 
must cease to be effective.” 


The 
also cite 
the similar 
Krogman, 140 
the or 
city’s license 


boardw 


decision was 
ed in 1947 
case of Higgins v. 
N.J. Eq. wher 


alinance restrl 


foregoing 


Q and approv 


a 

in 
ail 
-10 


010, 


( the 
Li il vil 





peaa 
beach. 
the case 


164 Pa 


alKs tne 
S 


Blatchford, 


Also pertinent 
Bussons v. 


ner 
LICE 














Super. 545, 67 Atl. 2d 687, which 
invalidated an nance pro- 
hibiting the sale of liquor on 
ertain mises for which the 
owner had been granted a li- 


by the Pennsylvania Liq- 








uor Control Board. The court 
succinctly stated the applicable 
rule as follows (67 Atl. 2d at p. 
589): 
“A municipali cannot law- 
fully forbid what the legisla- 
ture has expressly licensed, 


ed, or 





authorize hat slature 
n y + w y»] l> 

Nas Not OveriooK- 

if the Revised 

h authorizes the 





muni- 


enf 






orce 








al- 

Nat 

con- 

St the en- 
more re- 


regula- 
A con- 


in 


on. ¢ 
OLALE 


trary would, 











our ie result a conflict 
with t 139 of the Laws of 
1950 in so far as R.S. 40: alin ap- 


ty 


plies to liquefied petroleum gas. 
In that event. Chapter 139 and 
the regulations thereunder 
would prevail. Where aa are 
two conflicting statutes applying 


to a particular subject, one being 


general and the other specific, 
the statute ie oar pertain- 


ing to that subject controls. Al- 
Igaier  v. oe Bag Wood- 
bridge, 5 N. J. Super. 21, 25: Ack- 
ley v. — 122 eer 569. 
aff'd. 124 N.J.L. 133. 

For the foregoing reasons. we 
conclude that a municipality in 
this State may not require a per- 
mit for the transportation, util- 
ization, or age of liquefied 
petroleum gas from a dealer 
holding a state license for these 
purposes, nor may any ordin- 


ne 
ile 


Lg 


sto 


INVITED 











a 
Editor, 
New Jersey Law Journal 
This week’s issue of the J 
nal arrived today and I ha 4 
finished reading your le BA. f 
itorial entitled: ‘The Ri T ng 





In 
one 


humble 
1e the finest 
to have appea 
and it is supe 
I have seen thus ‘ar » not, ¢ 
newspaper. ntere 


Read” 
this is 
ever 


my 





ials 


your 


paper, 
aay thi 
any 


no 


iis 


jlt 


dail y 





























Towards the end yo i 
‘When the job of riddi: 
shelves of public libraries . 
desirable books is achiev 
search into private shelv: ; 
not be far behind.” Or, as ¢ mir ; 
ister of the gospel put 3 
the other day: “When y t 
with burning books 
with burning bodies.” é 
Who would have ever b tt 
sible that the Gern 
and Schiller wo 
jay burn books, and subs« S 
ly human beings? Whi 
have believed only S 
that America, founded 
olution, would be disquit T 
thought even of such tl} 
Very truly yours, 
J. L. Ber 
Traffic Law Enforce nent 
increases 
TRENTON, N. d. Jul 
ieee y S 26 per cent 
last year and 134 ¢ I 
1948—the year prior to t 
t10} I tf no-fix sun 
Motor Vehicle Direct« 
J. Dearden, who made 
nouncemer odayv, rep 
100,429 traffic law violati 
exclusive of parking, hx 
reported to se office by 
pal magistr 1g 
six mi 
pared 
period 
compare with 42.809 traf 
in the first six months « + 
Calling the stepped- 
forcement a hea althy sig 
tor Dearden said the | 
thorities Sao high pr 
their efforts to make tk 
’S Safer. He 
r's figures 
ability, you have reserve : Zc i? —— 
for a further climb. Nc = 
7] changes have té 
> is still a niche for ou. N 
matter how many effor:- hav: a 
urn out not too wel. ther aa 
is another effort that a 
make that will turn out well—- ae 
Clarence Edwin Flynn Good a 


Business. (531) 





ance limit the size of 
petroleum gas inst 
Such provisions of any 
ordinance would atter 
hibit what the State has 
Sly licensed or authoriz 
thus would be in confii 
the controlling _provisi 
Chapter 139 of the Laws 


om 


AN 
iv 











and the regulations issu-d pu" 

suant thereto. Enr 
Yours very truly. 
Theodore D. Parsons 
Attorney General 40 J 

By 

Thomas P. Cook " 
Deputy Attorney Gene! — 
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Disciplinary 


Continued from 








whic] 





nortgagee 
ses out of the mi 
s, we must refer the 


to the opini 
a 1 
opinion 





nat s treatment 
‘es unanswered a pletho- 





uwhich 


estions of 
re but 


some. 1s 





















































Proceedings 


majority quotes the observation 
of Dean Pound that “The gain- 
ing of a livelihood is not a pro- 


fessional consideration.” Out- 
side of a system of socialized 
law (and even within it), it is 


and desirable consider- 
ation for all lawyers. on and off 
bench, and consistent witl 
high professional] standards. So 


a proper 


tne 





let us start with the proposition 
that every lawyer may properly 
aim to make a living, and a good 











































































—Oc ober 1953 bar examinations for attorneys and counsellors 
lary 1954 bar examination for attorneys, and 
refresher course in New Jersey law 


Fee 
it ls strongly recomme 
and otain their full 
preparation 


tor lectu 











his course will be of interest to attorneys who seek 
to qualify as counsellors prior to effective date of the 


nendment to Rule 1:8-°. 


nro.. at and address all 


BRIGADIER BAR REVIEW COURSE 


urnal Square 
Phone: 


/ eria £150.00 
at st udent Ss enroll immediately 
dv material in order to com- 





for the exan 


respond 


JO 4-6443 


Soh - ,} One He ‘has an “intent” to ac- 
ah oak quire legal wo and unless he 
nl ‘ | employs some “method” to ac- 
‘the ee ee ee quire it, he will “blush unseen 
erest in ane ae . | ana Waste (] sweetness on 
a violation, and if SO, the desert air”. The difficulty lies 
lantum of interest is in 4} pear : 
ssary? Would the result have we ie 
I if law offices There are some methods which 
gage loat ffices had all Know are bad. An outright 
cal ly separated; Or advertisement or written solicita- 
iscal affairs of the law tion for legal work offends all 
and the corporation had sensibilities. But — beyond 
iintained wi é unt- that point we enter a field of 
g uracy; or if tl press taste, in w ich one naturally 
had not refer the likes the avenues he pursues 
t that an officer was a mem- and qui lly approaches the 
he bar? In short routes of others. Some lawyers 
y, were wu the route of joining organ- 
: lich differer th professional. religious. 
I tga era- political or civic. Does 
s wh “€ od become bad because 
ffi 1inent intent is there- 
T h ict le 1 work, and if 
talent exists to divine 
yank inant intent? Other 
I r ers Seek public office. and 
rin o tne rimal itent 1S usually to 
iblishm a practice b irtue of 
yasare - both contacts mac publici 
yroke un ffer- of his status as a er. Good 
mere 9 or bad? It is tl arge New 
d 1 York firms set their n 
ds - to the executive staffs o 
? The minor rate nts and ere 
se of t ss the « lity of an at- 
o the 9 torney-clie1 tionship. Goo 
as the bad? Some seek direc- 
ie) ~ t1o1 and € I DE = 
yuirin h luded purpose Ss plair 
k. Or f 1e Gooc Anc hat inter 
conclusior to ma t fu r uy 
I t lear st i 
tever th vhere ! tab gal 
eT a S ses It enture 
t? 1a re ere j 
Sé irge! Intey ) 
scribed T e( rul i ¢ 
lard ) - The 10ng nd shor Ol ne 
SS. unless 1 - situatio1 S wat ir to 
quil o rk is univers 
r 1 nice subt stinections 
> 2 1 is ) me oa 
stinctiol hi requet 
nd 1 S e 1 ynes I all 
dy lies - st ti ! agi 
pankKlng S t rathe S 1ons 
the ni 1} ersona re 
xperiences of 
f casualty insurance, him 1 l nen It 
t to whi - ) I s t that 
1 g Dp S ibtlet i 
2 ent, it is ! i hi 
é 
- <a 
S ulty in tl 
es = S if is to be 
AiC- Ul prs 5 A DE one = 
TI hicl e ynder is 
care se 
__BRIGADIER BAR REVIEW COURSE 
MA E C. BRIGADIER wil] conduct his 63rd Bar Review 
C commencing August 3. 1953 at the YMCA, 107 Halsey 
St Newark, in pre for 


rior to the opening 


ondence 


to: 


Jersey City 6, N. J. 











plainly expressed before the deed 
and not thereafter. 

The 
valuable right. It is 
termed a 
means, 


to practice law is a 
sometimes 
“privilege”, which 
that it may capri- 





ciously be granted or withdrawn, 
but rather that its acquisition 
and retention depend upon 


standards 
performances 
in applic 
penal in the h 
the rd. * 
tablished 
grace c 
ment or eve 
are punitive from 
of view. The 
punishm 
accord 1 
which traditionally 
tive matt 


qualification and 
which are uniform 
Disbarment is 
ighest sense of 
loss of an es- 
hood and the dis- 
with disbar- 
punishments 
any true point 

process whereby 
is imposed should 

those’ principles 


attend puni- 








nitant 


1esser 





Ours is a vernment of laws 














and not concept ol 
course is n ibsolute. There is 
no mechanis sreby laws can 
in all ls eliminate the in- 
fluence of men, because inevi- 
tably men must administer laws 
and thereby the human element 
precludes full realization of the 
promise of that basic principle. 
But tha rinciple requires that 
the are: f impact of men be 
confined reatly as practical- 
ity wil Out of that 
principle stems the proposition 
ha De sequence shall 


not be im} retrospectively, 


and at penalties shall not be 
imposed ex t for violation of 
legislativ roscriptions which 
are preci in their specification 
of wl prohibited. The 
Supreme ( rt has sole control 


the Bar and 
lls. AS such 

both 
two 


en are 


legislative idicial. The 





U 
pe act 

able ru ye 

pective lly 
all n the Bat 





The B B nust work 
as a tes arged witl 
aaqminls- 
1 1 neir 
¢ or equal 
To hen 
t lberties 
Society looks 
E Ba to 
+ Es 
end, mem- 
t B St be free to 
stana yuNTteC lp 
ai a505U Sa Di€ is ii 
IT@e€ao > to questlo 
the pe the Bench 
—not y 2) r athe 
in cooperatit riticism for the 
ultimate f ciety. There 
cannot Bar if there 
hovers abo. vague, uncer- 
tain, unpredictable power to de- 
clare today that somethi 


happened 1 
seemed permissable, 
ethical. 


The prot 
but not as simply 
doubt that the Col 
preciseness shart 
that is gocd and 
can thus legi 
of which it is 
set up a board 
jurisdiction to 
may submit their 
advisory opinions 
Court’s power tl 
otherwise. but 
tion of pena 





lem is simply stat 


irt can with 
everything 
bad. But it 
ate as to problems 
aware. It can also 
state-wide 
which lawyers 
problems for 
subject to the 
‘eafter to hold 
V out imposi- 
Some such de- 
vice is particularly required by 
the rather indication in 
the majority opinion that advice 
of counse] will not be much of a 
palliative, if any at all. 








ol 





plain 


State Mediation Board Cteian For Prosecuting 


. Reports on Year's 
Activities 


~Dr Mason W. Gross, Chairman 
of the New Jersey State Board 
of Mediation announced today 
that the case load of the Board 
during the fiscal year ending 
June 30, 1953 was approximately 
ihe same as that of the preced- 
ing year. Tne number of strike 
cases closed (77) during the 
1952-53 fiscal year were 5 fewer 
than during the preceding per- 
iod. The number of workers in- 
volved in these strikes similarly 
were fewer than in the 1951-52 
period. However, largely because 
of the extended telephone strike, 
the time lost because of strikes 
rose from 396,432 man-days in 
1951-52 to 630,070 in 1952-53. 

The Board averted strikes in 
158 labor disputes involving 43,- 
221 workers. Although this re- 
presents 40 fewer disputes than 
in the preceding year, the time 
spent by the Board’s mediators 
in resolving issues was greater. 
This development reflects the 
national labor unrest during the 
past year and the resultant dif- 
ficult negotiations. 

The 
red to 
being 


number of disputes refer- 
arbitration rather than 
settled on the picket line 
continued to rise. The Board 
handled an all-time high of 
arbitration cases during the past 
year. 193 arbitration cases were 
closed during 1952-53 as com- 
pared with 166 in the preceding 
year. 

Wages was 
major issue 


single 


again the 
in labor negotia- 


tions. Wages was closely follow- 
ed by related economic matters 
as welfare benefits and such 
fringe items as holidays, vaca- 


tions, shift differentials and 


call-in pay 

During he past year he 
Board handled twelve strikes in 
which the issue of representa- 
tion was involved. The question 
of union security, in former 





appeared 
1 


only 11 


major issue, 
ispute item in 


years a 
as ad 
Cas€s. 

ganizations continued 


the referral of 


Labor Ol 


to initiate dis- 


er es to the Board. Labor unions 
referred 311 of the 428 cases 
‘losed. 67 cases were jointly re- 
ferred by management and la- 
bor: the Board assumed jurisdic- 
ion on its own motion in 23 

the remaining 27 were 


cases and 


7 management 








An analysis of the technique 
of settlement of the cases closed 
by the Board reveals that one- 
fif j es were settled 
b} cor } one-half by} 
mediati nother fifth by ar- 
Jitratio1 and the I ing 
10° fo iscellaneous 

During the past year, the 


icipated in the settle- 


me of ‘only hree strikes in- 
olvil public utilities; the tele- 
phone strike, a gas company in 
South Jersey and a small public 
transportation company. 17 
other labor disputes involving 
public utilities were settled by 
the Board’s mediators. 








Attorneys To Be Held 
At Northwestern U. 


Dr. Kinsey To Be One of 
Seventeen Staff Lecturers 
Dr. Alfred C. Kinsey, 





director 


of the Institute of Sex Research, 


one of 17 
“Short Ccurse for 
cuting Attorneys” to be 
August 3-8 at the Northwester 
University law school 


will be 
in the 


staff lecturers 
Prose- 
held 


n 


Approximately 150 prosecuting 


attorneys from the 
States, 
are expected 
20 assistant prosecutors 
the Cook County state’s 
ney’s office will take the cours 
according to the office 
State’s Attorney John 
knecht. 

Other 


to attend. 


speakers will 
tichard B. Austin, 
tant state’s attorney 
County; Joseph OD. 
former chairman of the Illino 
Parole and Pardon Board: 
gil W. Peterson, operating d 
rector of the Chicago 
Commission, and Fred E. 
Northwestern professor 
and course director 

Dr. Kinsey, author 
ual Behavior the 
Male” and of a 
study of “Sexual 
the Human Female,” 


for 


of la 
of 
in Huma 
Behavior i 
will sj 


Ss. Gut 


Vir 


United 
Canada and Puerto Rico 
About 

from 
attor- 


e, 
yf 


include 
first assis- 
Cook 
Lohman 


is 


ij 


Crime 
Inbai 


u, 


Ww 


“Sex- 


n 


forthcoming 


n 


eak 
al 


be 


»f 


on “Objectives in the Soci 
Control of Sexual Behavior.” 
Mr. Peterson’s topic will 
“The Effective Suppre ssion ¢ 
Syndicated Crime.’ 

The course, restricted to at 
torneys holding state or federé 


offices as 

tant prosecutor, has a three 
fold objective: 

Te acquaint prosecutors wit 
the possibilities of 


criminal invest 
‘utions 


methods in 
tions and prose 





scientific 
i 


prosecutor or assis- 


To offer instruction upon a 
number of important gal 
yblems and trial te ques 
To phe a forum rs the 


ol inf 


nd in +2) 


mutual excha 
tion by 
tors. 


in 
the atte prosec 


orma- 





The 

New Lawyer's 
Protective Policy 
This protec- 


policy gives complete 








other special field of law 


yr 1N al 


You are insured under tl.is policy 
igainst claims arising from any 
negligent act, any error, or any 
mmission occurring in the per- 
formance of any professional ser- 
vice rendered to your clients 


today for dé 
7 
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Page Six 





prenemen Examination - 


(Continued from last week) 

29. P, of New York City, sent 
a diamond to A, an auctioneer, 
who operated an auction gallery 
on the Boardwalk, Atlantic City, 
N. J., accompanied by a written 
memorandum which read: 

“These goods are sent for your 
inspection and remain the prop- 
erty of P and are to be returned 
on demand. Sale takes effect 
only from date of approval of 
your selection, and a bill of sale 
rendered.” 

Many times in the past P had 
sent diamonds to A accompanied 
by such memoranda. In the past 
A had sold diamonds sent to him 
without consulting P and P had 
accepted the proceeds of the sale 
without question. 

A received the diamond in 
question on June 1, 1952. He ex- 
hibited it in his showcase along 
with the items offered for sale 
during the month of June, 1952. 
On several occasions, P visited 
A’s premises and saw the dia- 
mond in the showcase. P said 
nothing about said exhibition. 

On July 2, 1952, T purchased 


the diamond from A at an auc- 
tion sale held in A’s auction 
gallery. T paid $1,000 for the 


learned of the sale on 
the same day. On July 6, 1952, P 
notified T that A had exceeded 
his authority in selling the dia- 


diamond. F 


mond. On July 7, 1952, A filed a 
voluntary petition in bankrupt- 


cy r 
P instituted a suit in the NJ 
Superior Court to recover the 
diamond from T. Should he re- 
cover? 

30. P, a resident of Mercer 
County, N. J., on June 1, 1953, fil- 
ed a complaint against D, a resi- 
dent of Essex County, N.J., in the 
N. J. Superior Court. In his com- 
plaint, D asked for $10,000 dam- 
ages, charging that D falsely ac- 
cused P of being a communist, 
in a letter which D had dictated 
to X, D’s secretary, and which 
had been typed by X and signed 
and mailed by D to P on May 
30, 1952 and received by P on 
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June 2, 1952. D 
served with a copy of the sum- 
mons and complaint in Essex 
County, N. J., on June 8, 1953. D 
contends that he merely stated 
in the letter what was common 
gossip in the neighborhood and 
what he honestly believed was 
true. Draw an answer on behalf 
of D to P’s complaint. 


was personally 


31. S was the owner of Whit- 
acre. B, a building contractor, 
erected a residence thereon for 
S under an oral agreement 
whereby S promised to pay for 
the house by conveying Black- 
acre to B. Blackacre was worth 
$12,000. B’s reasonable costs for 
labor and material amounted to 
$10,000. 

Because the house was badly 
located, in an area chiefly suited 
to industrial purposes, the actual 
increase in the market value of 
Whitacre, resulting from the 


erection of the house thereon, 
was only $5,000 
If S refuses convey Black- 


acre to B or to pay B for the new 


to 


Building on Whitacre, what 
rights, if any, does B_ have 
against S? 

32. T purchased property at a 
sheriff's sale, paying $20,000 
therefor. T, by prior arrange- 
ment with his three sons, A, B 
and C, t ook title in their names 
but they orally agreed to conve} 


the property back to him 
his request. 

C died and his 
property descended to his m 
son, X. When requested 
convey X’s interest in the 


interest 1n 


prop- 





erty to T, pursuant to the afore- 
said agreement, X’s guardian, G, 
refused to reconvey X’s interest 
to T. 

In a suit by T against X’s 
guardian, G, may T testify to the 
arrangement between himself 
(T) and his sons, A, B, and C, 
and obtain a reconveyance of X’ 
interest in the property? 





a letter 
“enc 
my 


33. D mailed 
attorney, saying 
with a letter 


here- 
wife in 


: - 
10Sea 





to 


1S 


which are described in detail sev- 
eral transactions in which I have 
been involved. Please advise me 
as te my rights and liabilities 
After noting contents, please for- 
ward this letter and the enclosed 
to my wife.” The letter. with en- 
closures, Which A mailed as di- 
rected by D, was mistakenly de- 
livered by the post office to D’s 
first wife who had previously di- 
vorced him. While she was on her 


way to return the letters to A, 
she was illegally arrested. The 
police confiscated the letters 
May they be used as evidence 
in a criminal prosecution of D? 
34. P, a purchaser, brought an 


action against D, the seller, for 
the specific performance of an 
alleged contract for the purchase 


and sale of real property in New- 
ark, New Jersey. D pleaded the 
Statute of Frauds and moved for 
summary judgment. At the argu- 
ment, the affidavit showed that 
there was a written memoran- 
dum signed by D which read as 
follows: 

“November 13, 1952. Received 
from P the sum of $100.00 as a 
deposit on purchase of property 
at 921 - 13th Avenue, Newark, 
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. J. Total purchase price $16,- 
000” 
(Sgd. “D”) 

P contended that this memor- 
andum was sufficient to satisfy 
the requirements of the Statute 
of Frauds. P’s affidavit further 
showed that it was mutually un- 
derstood between P and D that 
P was to pay the $16,000 purchase 
price by paying to D the differ- 
ence be that sum and an 
existing mortgage on the prop- 
erty, upon which there was due 
approximately $7,000, and which 
mortgage P was going to assume. 
D contended that the memoran- 
dum did not satisfy the Statute 
of Frauds and that P’s own af- 
fidavit showed that the memor- 
andum Was not the complete 
contract tween parties. 
the court decide 

summary judg- 


une 


tween 





the 
should 


tion for 


How 


ivicted of 
1ion County Court. On ap- 
> soughi reversal, conten- 
the trial judge erred 
using to admit the follow- 

“ms evidence, offered 
behalf of D, after the pros- 
cutor had objected to their ad- 


Was COr rape In 





ol 


mission: 











testimony of 3 men, 

Z, who were in court 

é to testify that they 

Knew V, the alleged victim of the 

and that from their own 

experiences with her she was a 
common prostitute. 

‘b) The testimony of 3 wome 
A, B and C, who were in at 
prepared to testify that they 
knew V, lived in the same neigh- 
bot “ho od with her, and that she 
had the reputation of being a 
-ommon prostitute. 

V’s previous criminal rec- 
ord. in which it appeared that V 
had been convicted on 3 pre- 
vious occasions of soliciting for 
purposes of prostitution. 

(d) The testimony of R, the 
Chief of Police of the Town 
where the rape was allegedly 
committed, that V admitted to 
him, when she came to complain 
about D, that she and D had in- 
dulged in sexual relations prior 
to the instance in issue and 
that D had paid for the priv- 
i.ege on those occasions. 

Did the trial judge commit er- 
ror in his rulings in each of the 
above items? 

36. Panhandle Pipe Line Co.., 
a Texas corporation, owned a 
pipe line which extended from 
Texas to Michigan and through 


which it piped natural gas from 
Texas to Michigan. Michigan Gas 


Co., a public utility corporation 
of Michigan, purchased its na- 
tural gas requirements from 
Panhandle Pipe Line Co.; and, 
in turn, the Michigan Gas Co. 
sold natural gas to industrial 


users in Michigan. The Panhan- 
dle Co. has entered into a direct 
contract with a large industrial 
user in Michigan whereby it has 
agreed to furnish natural gas 
directly to this industrial user. 
The Michigan Public Utilities 
Commission brought an action in 
the Michigan Court to restrain 
the Panhandle Co. from fulfilling 


this contract on the ground that 
it is not a public utility corpora- 
tion o _ chigan and that, under 
Michigan law, no individual or 


“carry on a pub- 
unless it has 
a certificate of ne- 
he Michigan Public 
Commi Further- 
that the 
Com- 
at 
did 


corporation can 


siness 






ssion. 
is contended 
Public Utilities 
after a hearing 












s Panhandle Co. 

n although it was no- 
] hearing, determ- 
n Berrigan existed 


the carrying on 
‘ by the Panhandle 
etly with 





a consumer 

nd under Michigan law, 
f igs of fact the Pub- 
Utilities Commission are 


The Panhandle Co. 
court action to 


> sive 
sUSIVE 


has opposed this 





strain it from selling directly 
the industrial user. 
Continued on page 7, col. 1) 
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BY 
HAROLD KAMENS 

COMPENSATION: Taxpay- 
er prorated his corpus commis- 
sions as a trustee of an estate 
over a period and separate from 
his income commissions. 

Held: So long as his total com- 
missions amounted to less than 
80 per cent in one year, no pro- 
ration allowable. Warren, 20 
TC— 

DEDUCTIONS 


1s 


Taxpayer suf- 
fered a fire loss in 1941 for which 
the insurance company denied 
liability. Settlement was made in 
1948. 

Held: Loss was sustained in 
1948. Jeffrey, T.C.M. 5-20-53. 

DEDUCTIONS: In dismissing 
its manager, taxpayer, a hotel, 
paid him $14,000.00 in settlement 


of all accounts. 

Heid: Above payment was de- 
ductible as ordinary and neces- 
sary business expense. Driskill 
Hotel Co., T.C.M. 5-22-53. 

CAPITAL GAIN: Taxpayer, an 
osteopath, sold his 50 per cent 
interest in his practice to his 
partner 

Held: Sale constituted capital 


gain. Tyree, T.C.M. 5-26-53. 
CAPITAL EXPENDITURE 
Taxpayer, a manufacturer of 
heavy equipment replaced its 
oncrete floor in its plant an 
$11,000.00 cost. 
Held: Expe 
Capital item and not 
expense. Philips 
20 T.C.— 


at 
at 


nditure 


constituted 
an ordi- 


& Easton 


a 
nary 
Supply Co., 








ORDINAR INCOME: Tax- 
payer, a real estate dealer, own- 
ed several vacant lots which he 
sold to other real estate men. 

Held: Sales constituted ordi- 
nary income. Willingham, T.C 


M. 5-27-53 

CLAIM OR RIGHT: Taxpayer, 
phone Co., received in- 
rates, conditionally, 


iater to re- 


tele 






creased 
which it was required 


fund 


Held: Since the increases were 
received with restrictions, their 
receipt does not constitute tax- 
ge Income. Mutual Telephone 
Co U.S. C.C.A. 4-28-53. 

GROSS INCOME: Taxpayer 
created certain trusts for his 
nephews and retained general 


managerial powers over the cor- 
pus including reversion if death 
occurred before a certain age. 
Held: Under the Clifford doc- 
trine, taxpayer would be charg- 
ed with the income. Wherling 
Dollar Savings v. Yoke, Coll. C. 
C. A. 5-27-53. 
rgewresecongail 
the assignee of 
rom the US. 


Plaintiff was 
$500,000.00 due 
A.B. Corp. A.B. 


Coip. cowed U.S. $600,000.00 in 
unpaid withholding taxes. 
Held: Assignment of Claim 


set-off of one 
other. Central 


Act prevented the 

claim against the 

Bank v. US. 
BUSINESS EXPENSES: Tax- 


payer, a newspaper reporter 
spent monies traveling around 
in an endeavor to locate a news- 


paper he could purchase. 

Held: Such expenses were not 
deductible since they were not 
spent in connection with the 
operatio business. Frank, 
20 T. C.— 
DEDUCTIONS: 

scharge his liabil 
; title that he had i 
ll estimated his 
$5,000.00 which he ac 


n of ‘a 
order to 
for a faul- 
tax- 
eX} yenses at 
CF ued on hi S 


3 


dis 









tax return 
Held: Such expenses were not 
deductible until paid, Gardner, 
20 T.C.— 
SEC. 3801: Taxpayer received 


a refund for franchise taxes pal d 


in 1943. The same taxes y;.. 
accrued in 1942. Under Sec. 3,;: 
with respect to inconsisten: po. 
tion, the 1942 deduction was ¢ 
allowed. ; “ot 
CORPORATE DISTRIBU Tops 
Taxpayer received stock 
corporation which 
been purchased by the 
tion from its surplus 
bution to stockholde 
Held: Such distributi one M22 
Stituted a taxable dividen), So». #Bs2 § 
mitt, 19 T. C— r 
DEDUCTIONS: Thin! 
was a pe rsonal hol Iding e 
A. B. Corp. declared az 
a dividend which divide 





n 


Sto leet 


fry 
4Ul 


1tS 











in the same year retur>ed 
taxpayer when it was de «rm: 
ed ‘by A. B. that it wa i 
personal holding compa 

Held: Having receiy he 
dividend under claim righ: 
taxpayer must include in ir. 
ome. Crelin v. Com. C A 
6-53. 


REASONABLE CAUSE t. 
payer did not file a tax retyr 
relying on a prominent ax 
torney who advised 
they were exempt. 

Held: Advice of 
stituted reasonable 
taxpayer from 
Com. v. ¢ 





expe 
caus 
ing 
pen alties. 
sociation I S 
ment, Inc. C.C.A. 5-11-53 

BASIS: Taxpayer was 
by Bond Holders to 
tain property from 
company which 
prop from a 
corporation. 

Held: Basis for 
would be the basis in 
of the first corporatioz nk 
head Hotel, Inc. v. Coll § 
5-7-53. 

LONG TERM 
TION: Taxpayer, an 
worked for 13 months 

ther attorney who 
working the case 
months. 

Held: Taxpayer was 
titled to spread his leg: 
53 months. Hoor v. Us S Cia 
5-3-53 

DECLARATORY JUDG 
Plaintiff seeks a de 
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